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»The bill of lading continues in force as a
document of title by which symbolical
delivery of the goods may be made at least
so long as complete delivery of the
possession of the goods has not been made
to some person having a right to claim them
under it”. (R. Colinvaux Carver Carriage
by Sea (vol. I, 12™ed., 1971) 1138).

79I 95 .12°71¥2 (yuna w2y PR ,°1%ID3 P70 DR 03 DHXRIN T W)
WMWY (14 /D) INYI-NIN L,7IPID7 PPI2 AnPINT L°poInI? ‘D195 YW In1Ivn
:XPp VDWNT N2

"In the event of non-delivery, the
(legitimate) holder of the bill of lading
would be entitled to compensate from the
carrier even if his rights were acquired
through as assignment made after the cargo
had been misdelivered to a third party, the
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holder’s rights to claim compensation are
assignable”.
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:American Export Isbrandtsen v. Joe Lopez [1976] E.T.L 665 -2 1717

When there is non-delivery the Rules are
clear; the delay runs from ‘the date when the
goods should have been delivered'. Thus the
Supreme Court of India held that in the case of
non-delivery, the delay for suit begins when
the ship that should have delivered the cargo
leaves the port of discharge” (W. Tetley
Marine Cargo Claims (3". ed., 1988) 673).
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"With regard to the effect of filing a lawsuit
in a foreign court — as far as the period of
limitation is concerned — for proceedings
in the Polish court, the following views
were presented in legal writings... dr. K.
Piasecki (judge of the Supreme Court) has
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stated that filing of lawsuit abroad does not
have effect for the running of the limitation
period in case where the decision of the
foreign court would not be recognized in
Poland in respect of a claim which is
subject to Polish law. The late professor W.
Ludwiczak, who was an eminent authority
on private international law, wrote in his
book... that where the writ of summons
filed in the foreign court is served on the
defendant in a formal way, this should have
the same effect as filing of lawsuit in the
defendant's domestic court and the
procedural provisions, in particular the
question of recognition or enforcement of
the future decision in the state whose law
applies to the claim, are irrelevant. No
Supreme Court decision in this matter is
known to me. According to Professor
Ludwiczak, the stopping of running of time
limitation caused by a procedural act is
motivated by the fact that this procedural
act is an indication to the debtor that the
claim has not been forgotten. Serving on
the debtor of the copy of writ of summons
filed with a foreign court informs the debtor
in a sufficient way of the creditor's position
and, therefore, should stop the running of
the limitation period. This view of
Professor Ludwiczak is shared by the Polish
doctrine of private international law and is
the one taught in our law faculties” 4-5 'ny)
(14/05.
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"...as you have read in my opinion, you see
different opinions in this way. There is no
clear rule... the problem is doubtful in
Poland because there is no such clear rule
of law so | can only indicate the views
presented by [...] lawyers... who have
presented different opinions how we should
interpret this three words in Article 123 of
the Civil Code".

: Y0 (94 /1Y ,0W) INXR DIPHRY

"In this case | couldn't indicate anything
which deals with the effects of proceedings
in foreign courts so | could only indicate
there are different and conflicting views on
this matter".
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Seguros v. Pacific Steam Navigation Co. [1964] 1 AILLE.R 216
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"l think that the true proposition in English
law is this: that where in an action in the
English courts the plaintiff seeks relief and
the defendant pleads limitation, the issue
which an English court has to determine
is whether the action before the court,
and not some other action, has been
instituted within the relevant limitation
period. Counsel for the plaintiffs... argued
that because of the character of the Hague
Rules | should not apply a purely domestic
standard of construction, and he pointed to
the fact that the language of art. Ill, r.6, is
different from that of s.2 of the Limitation
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Act, 1939. But, of course, as | have already
said, | have to construe an English statute,
the Carriage of Goods by Sea Act, 1924, to

which this and other rules are scheduled".
(234 'ny3 ,0W)
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"Although we accept the correctness of Mr.
Justice Roskill's decision for present
purposes, we should however not be taken
to have approved the proposition stated as
being of universal application. It appears to
us at least arguable that in certain
circumstances a defense under art. IllI, r. 6,
might be defeated by the fact that another
suit had been brought elsewhere” (The
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“Kapetan Markos™" [1986] 1 L.I.L.R. 211,
231).
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"Once one identifies the relevant question
as being whether the cargo-owner has done
something within the year sufficient to
prevent the liability of the carrier from
being discharged at the end of that year,
one then can see that the answer depends
upon what event will satisfy the criterion
‘suit is brought’. An action brought by
somebody who has no title to sue the carrier
as was the case in  Compania
Colombiana...clearly cannot suffice to
prevent the carrier from being discharged
from liability... In the result it is likely that
in virtually all cases the answer to the
question whether or not the carrier has been
discharged from liability will be answered
by reference to the suit in which liability is
ultimately decided. Therefore the approach
of Mr. Justice Roskill will in the vast
majority of cases provide the answer to the
question. But it will not do so in every case
and | do not consider that it provides the
answer in the present case. The proceedings
in Belgium were competent and brought in
time by a party with a title to sue. The
carrier was accordingly not discharged from
liability. The liability which is the subject
matter of the present action in England
accordingly continues to exist upon the true
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construction of the bill of lading and the

legislation to which it is subject” 'nya ,ow).
(476-477
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"The purpose of the one-year provision was
to speed up the settlement of claims, to
provide international uniformity under
law... and to prevent carriers from reducing
the period by a clause in the bill of lading
to two months or 30 days as was done
before the Hague Rules". (W. Tetley,
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Marine Cargo Claims (2"* ed., Toronto,
1978) P. 331).
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the paragraph requires that 'suit' be
brought within a period of 12 months. A
narrow construction was applied to this
requirement in Compania Colombiana...
This seems an unnecessarily restrictive
interpretation if the object of the time
limit is to encourage cargo owners to give
prompt notice of their claims to carriers
since an action brought in any
jurisdiction will suffice for this purpose”
(J. F. Wilson, Carriage of Goods by Sea
(2" ed., ) p.203-204).
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